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An Appeal to the Deans of the American Law Schools 


NATIONAL CONFERENCE ON THE REVIEW OF THE AMERICAN CONSTITUTION 


The American constitution had remained stagnant for over 200 years. The 
American dream and the way of life has transcended far beyond what the 
framers had anticipated. The challenges America is facing today are 
formidable and wide ranging from terrorism, climate change, cyber security, 
nuclear attack, and the open defiance of the rule based behavior by some 
of the America's rivals in the international arena. There are multiple global 
challenges that are still being evolved. The framers of the American 
constitution could not possibly have imagined the magnitude of the 
challenges America is confronting today. The  Anglo-American 
Lawyer Magazine is calling for а national conference on the review of the 
American constitution to delve deep into the contours and intricacies of the 
constitutional provisions and on what impact it had in the past or could 
possibly have in the future on achieving the Great American Dream. We 
believe that the Congress must provide the Executive sufficient leeway to 
deal with global challenges and the immediate review of the War Powers Act 
to deal with America's archrivals – perhaps at hypersonic speed. 


OVER TO THE DEANS OF THE 
ÅMERICAN LAW SCHOOLS. 


EDITORIAL 





AN APPEAL TO THE 
ANGLO-AMERICAN WORLD. 

Yet another Law Magazine has come 
into existence. This magazine 15 
dedicated to fostering and nurturing 
the long cherished Anglo-American 
legal heritage. The development 
of the Anglo American law is now 
beyond its original traces. The law 
has taken an unprecedented change 
from the days when the world was 
under the dominion of the British 
Empire. The English legal principles 
have in some cases been codified 
by some Commonwealth countries 
have left 


some still intact. The language of 


whereas other countries 





Latin had long taken precedence 
in the legal discourse in England 
as English language is a derivative 


from Latin. The importance of 





Latin legal maxims have never been 
jettisoned and cannot possibly be 
ignored as Latin maxims provide the 
core of English legal thought and 
jurisprudence which is now a vibrant 
part of the legal tradition of the 
Anglo-American world. Some of the 


British Commonwealth countries still 


hold on to English legal principles. 
There is not much research on the 
extent and the reach of the influence 
of Anglo-American law beyond the 
Anglo-American world. 

The Latin 


poenam nemo patitur means a crime 


maxim  Cogifationis 


is only committed through some act 
not through a mere thought hence the 
principles of Criminal Law that is not 
only mens rea but actus reus must be 
proved. These are the fundamental 
the 
American legal thought is grounded. 
Though British 


been shunned by the countries which 


principles on which Anglo- 


imperialism has 
have been under British Dominion, 


English rationale thought cannot be 


dismissed. London still retains the 





place of dispute settlement because of 
the predictability of the English Law 
and its long cherished common law 
principles. With Brexit in place, the 
revival of the English common law 


principles and the attenuation of the 





European jurisprudence are yet to be 
observed. The UK Judiciary would 
now give pre-eminence to its centuries 
old English law principles which have 
been recognized by UK courts until 
UK became a member of the EU in 
1972 and the enactment of UK Human 
Rights Law. The judicial attitude to 
wider ramifications of Brexit is yet to 
manifest itself. 

This Magazine 1 ready апа willing to 
create a space for a new forum to be 
built and sustained in developing the 
Anglo-American legal tradition. The 
legal practitioners and scholars are 
welcome to be willing partners in this 


endeavor. 


Srinath Fernando, LL.M 
Editor-In-Chief/ Publisher 
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The Anglo-American Lawyer Magazine 
is a Publication of the Srinath Fernando 
Diplomacy, a Public Affairs Consulting 
business entity registered under the 
Business Names Ordinance of the Western 
Provincial Council of Sri Lanka. The 
central thrust of its publication is to 
provide a forum for the advancement of the 
Anglo-American law or the Common Law 
of UK, US and the British Commonwealth. 
The Magazine is not intended to advance 
the commercial interests per se bul 
advertising is solicited ethically to 
sustain itself. The Magazine will accept 
advertising from the Universities under 
recruitment classification and from 
University Presses/ Publishers on book 
publications. 


The manuscripts are also welcome 
from law academics, Judicial 
Officers, legal scholars, Queen’s 
Counsels, Barristers-at-Law, and 
Attorneys-at-Law, who would like to 
contribute articles to the Magazine. 


We welcome submissions of your scholarly 
articles and book reviews. We strongly 
encourage you to submit your manuscripts 
by email preferably in MS Word format. 
The Email address must be your official 
email from your University, Law firm or 
any Officially identified email address. 
We prefer articles under 6,000 words in 
length including text and footnotes.The 
Magazine will not accept racist remarks 
and insult to national honor of a country. 
We strongly encourage authors and book 
publishers to submit book reviews on your 
latest publications. 
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Dr. Michael Arnheim 


Dr. Michael Arnheim is a practicing London 
Barrister and author. He has written twenty- 
two published books to date, including 
most recently the philosophical work, The 
God Book, and political works, Two Models 
of Government and Anglo-American Law: 
A Comparison. Previously published books 
include The Handbook of Human Rights 
Law, Principles of the Common Law, The U.S. 
Constitution for Dummies (part of Wiley’s 
For Dummies series) and The Problem with Human Rights Law. Dr. Arnheim 
was born in Johannesburg, South Africa, to a secular orthodox Jewish family. 
He entered Johannesburg’s University of the Witwatersrand at the age of 16, he 
took a first-class B.A. in History and Classics at the age of 19, first-class Honours 
at 20 and an M.A. with distinction at the age of 21. He then went up to St John’s 
College, Cambridge, on a National Scholarship. He had as his Ph.D. supervisor 
A.H.M. (“Hugo”) Jones, then Cambridge Professor of Ancient History, and 
John Crook as his college mentor, who was to occupy the position of Professor 
of Ancient History later on. In 1969, at the age of 25, Arnheim was awarded 
his Cambridge Ph.D. His doctoral dissertation was subsequently published by 
the Oxford University Press under the title The Senatorial Aristocracy in the 
Later Roman Empire. Dr, Arnheim was elected a Fellow of St John’s College, 
Cambridge, where he did a great deal of teaching for a number of colleges while 
researching his next book, Aristocracy in Greek Society (1977) which he was 
invited by Professor Howard Hayes Scullard to write as part of the prestigious 
Thames & Hudson series, Aspects of Greek and Roman Life.In 1994 Arnheim 
was invited to edit a volume of essays on the Common Law in the prestigious 
Dartmouth series, and published in the US by New York University Press. This 
book was followed up by Principles of the Common Law (2004), which sought 
to restate some basic principles of the Common Law that had been lost sight of 
in recent years. Dr. Arnheim was invited by Butterworths to write a book on the 
drafting of settlement agreements: Drafting Settlements of Disputes: A Guide 
for Litigators (1994). In 2000 he was asked by Butterworths to write (together 
with District Judge Christopher Tromans) a guide to the new procedural rules 
that had just been introduced: Civil Courts Practice and Procedure Handbook. 
Dr Arnheim is also the author of U.S. Constitution for Dummies (2009) a well- 
known Wileys series of books with their distinctive black-and-yellow covers. 
Full biography of Dr. Arnehim can be found at https://en.wikipedia.org/wiki/ 
Michael Arnheim 
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Interview with 
Dr. Michael Arnheim 


The AAL Magazine: Dr. Arnheim, you have 
authored an authoritative book titled Anglo- 
American Law — A Comparison which has 
delved into Parliamentary Sovereignty 
and English legal principles originated 
in England which have been adopted 
throughout the common law jurisdictions. 
However with the advent of the UK Human 
Rights Act, European jurisprudence crept 
in to UK judicial decisions. 


Dr. Arnheim: The Human Rights Act 1998 
has not actually introduced European 
jurisprudence into UK law. It is based on the 
European Convention on Human Rights, 
which is quite separate from the EU, and 
some of whose principles actually derive 
from English law. 


The AAL Magazine: Could you tell us the 
rationale behind the UK’s Constitutional 
Reform Act 2005? Why was it required to 
transform the whole concept of the Doctrine 
of Separation of Powers vis-a-vis the 
compliance with Article 6 of the European 
Human Rights Convention requirements? 


Dr. Arnheim: This Act is essentially a 
capitulation by the executive to the judiciary. 


The AAL Magazine: Do you think UK's 
Original power structure would have 
enabled it to govern the country much 
better than the existing arrangement? Do 
you think existing post reform has produced 
better results than the pre-reform system? 
How would you justify this argument? 
A. The 2005 Act has empowered an 
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unelected and largely irremovable 
judiciary to make up the law as it sees 
fit-which is undemocratic and actually 
anti-democratic. Q. Don't you think Lord 
Chancellor's original office as head of 
the Judiciary, Head of the House of Lords 
and Member of the Cabinet, would have 
been unique to UK's original structure in 
terms of what Dicey and Jennings had 
advocated? What Dicey had envisaged 
was that Parliament has the right to 
make or unmake any law whatever and 
that no person or body is recognized by 
the law of England as having a right to 
override any act Parliament. Given the 
effect of Brexit, do you think it would be 
prudent or preferable for UK to maintain 
its previous power structure or do you 
think Constitutional Reform Act 2005 
was a progressive piece of legislation 
and can remain so despite the Brexit. 


Dr. Arnheim: Diceys doctrine of 
the Sovereignty of Parliament is still 
recognized by the courts as the bedrock 
principle of the British Constitution. 
Unfortunately, however, Parliament 
has been asleep at the wheel and has 
allowed the judiciary free rein to make 
up the law as it sees fit. 


The AAL Magazine: Do you think 
old system is more representative of 
the unique political power structure in 
UK where political parties can bring in 
legislation in keeping with the interest of 
popular sovereignty which is formed in 
keeping with the dictates of the public 
opinion? Public opinion plays a huge 
role with the advent of the electronic 
media and opinion is especially shaped 
at the hustings. Would not this be an 
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impediment to unelected judge to make 
laws that are in line with popular will? You 
are aware of this raging controversy that 
has had its fair share in the US originating 
from Marbury v Madison. 


Dr. Arnheim: Parliament, which in practice 
means the Government, could at least 
curb the judges from making up the law by 
codifying the law, i.e. passing legislation 
laying down the principles of the law. 


The AAL Magazine: What impact would 
you foresee in terms of developments the 
impact of Brexit and the revival of English 
legal precedents as opposed to European 
jurisprudence? 


Dr. Arnheim: lt is a myth that European 
jurisprudence has had a major influence on 
English law as a result of EU membership. 
The real problem is domestic UK judges 
taking it upon themselves to make up the 
law as they see fit. This situation will not be 
affected by Brexit. 


The AAL Magazine: There is a reference 
by Lord Neuberger s when he delivered a 
speech at the Nothern Ireland Personal 
Injury Bars inaugural conference that it 
was difficult to distil a coherent body of 
principles in tort cases as some aspects of 
tort law are based on policy. How would 
you respond to this statement? 


Dr. Arnheim: | have dealt with this 
extensively in my 2019 book: Anglo- 
American Law: A Comparison. (See Dr 
Michael Arnheim's article in the New Law 
Journal, titled: "Don't Blame the Judges!” 
) In brief, my position is that law without 
principle is injustice. 
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The AAL Magazine: How does the 
English system of costs affect access to 
justice? 


Dr. Arnheim: The English costs rule is 
that the loser pays the winner's costs, 
which, coupled with the two-profession 
system, means that a case worth, say, 
£25,000, can end up costing the losing 
party their house or their life savings. This 
makes for a very unfair system-which is 
made all the worse by the uncertainty of 
most areas of the law, so that it is hard to 
predict the outcome of any case. 


The AAL Magazine: Why has English 
law proved resistant to codification? 
Do you think it is high time some of the 
conventions were codified? 


Dr. Arnheim: By codification is meant 
a systematic statement, passed by 
the legislature, of the whole law of a 
particular country, or at least the whole of 
a particular part of that law. Codification 
identifies the principles of the law 
concerned, making it more certain and 
accessible. Curiously enough, English 
law was codified in the early medieval 
period, but this approach was later 
abandoned, as is explained in my Anglo- 
American Law: A Comparison. Other 
common law systems, like those of the 
50 states of the USA, have codified law, 
so why not English law? | agree that it is 
high time that this was done. 


The AAL Magazine: Finally what's your 
take on the judge-made law? Would that 
be good or bad? 
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Dr. Arnheim: The absence of principle and of codification has resulted in English 
domestic judges making up the law as they go along. This is completely wrong for 
several reasons. First, because the law is so uncertain, the judges do not always 
agree. This then results in large numbers of judgments going on appeal, which 
adds to costs. More importantly, the bedrock principle of the UK constitution is the 
sovereignty of Parliament, which is elected. The judges are unelected and practically 
irremovable, so it is wrong for them to make law. Ш 


Prof. Richard Albert 


Prof. Richard Albert is the William Stamps Farish 
Professor in Law, Professor of Government, and 
Director of Constitutional Studies at the University of 
Texas at Austin. He teaches courses in constitutional 
law, publishes books and articles on constitutional 


amendment and constitutional change, and creates 





opportunities for scholars to collaborate in the study 
of public law. He holds law and political science degrees from Yale University, the 
University of Oxford and Harvard University. He is the author of Constitutional 
Amendments: Making, Breaking, and Changing Constitutions, a monograph published 
by Oxford University Press in August 2019. Prof. Albert sits on the Governing 
Council of the International Society of Public Law, holds an elected membership in 
the International Academy of Comparative Law, and has served on the Executive 


Committee of the American Society of Comparative Law. 


He is or has been a member of the Executive Committee of the Sections on Comparative 
Law, Constitutional Law, Law and Religion, Law and South Asian Studies. He has 
held visiting professorships at Yale University, the University of Toronto, Externado 
University of Colombia, the Interdisciplinary Center in Herzliya, Universidad de 
Especialidades Espiritu Santo, and Airlangga University. He has also been a Visiting 
Scholar at the University of Ottawa, Faculty of Law, and a Visiting Fellow at the 
University of Brescia in Italy. He is a Fellow at the Center for Jurisprudence and 
Constitutional Studies at Kabarak University in Kenya and a Distinguished Academic 


Associate at the Centre for Law & Religion at Cardiff Law School. 
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Interview with 
Prot. Richard Albert 


The ААГ Magazine: Professor 
Richard Albert, you have authored an 
authoritative book titled Constitutional 
Amendments: Making, Breaking and 
Changing Constitutions (Oxford University 
Press), which delves into all aspects of 
constitutional amendments in the world. 
Why write a book about constitutional 
amendments? 


Prof. Albert: No part of a constitution is 
more important than the procedures we 
use to change it. These procedures open 
a window into the soul of a constitution, 
exposing its deepest vulnerabilities and 
revealing its greatest strengths. Yet like 
the Roman deity Janus whose two faces 
point in opposite directions, amendment 
procedures are deployable for both good 
and ill. They may be used to strengthen 
or destroy the constitution's institutions, to 
enhance or diminish constitutional rights, 
and to accelerate or reverse progress 
on the mission the constitution sets 
for itself—in short to build or break the 
very foundations that amendment rules 
protect from ordinary change. We must 
therefore pay close attention to designing 
amendment rules because mistakes can 
lead to constitutional disaster. For me, 
then, the codification of amendment rules 
often at the end of a constitutional text 
proves that last is not always least. 


The AAL Magazine: Are there any global 
trends in constitutional amendment? 


Prof. Albert: There are two global trends 
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worth highlighting. The first is visible in 
every region of the world: constitutions 
today are amended more frequently 
than ever before. Constitutional actors 
and the people are quite actively revising 
their constitution to correct design its 
flaws, elaborate its meaning, and also to 
reform or create public institutions. This 
is a positive development if constitutional 
amendments are proposed and approved 
according to democratic procedures that 
allow the people to hold their leaders 
accountable for the choices made in 
their name. The second trend is quite 
troubling. Reformers all around the world 
are exploiting the rules of constitutional 
amendment, openly engaging in what 
Georges Liet-Veaux described at the 
height of the Second World War as 
‘fraude å la constitution.” Lawmakers 
are perverting amendment rules to 
undermine the norms and practices 
of democratic government. They are 
flouting the rules of amendment to 
stretch the constitution beyond its natural 
limits, along the way setting precedent 
for future noncompliance with the 
constitution as written. And incumbents 
are manipulating amendment rules to 
solidify their advantage in the political 
sphere for years to come by distorting 
the strength of their temporary majorities 
to create entirely new constitutions that 
masquerade as ordinary constitutional 
amendments. This is shockingly 
becoming all too common in the world. 


The AAL Magazine: In your book, you 
introduce the theory and concept of 
“constitutional dismemberment.” What 
is a constitutional dismemberment, and 
how does it differ from a constitutional 


amendment? 


Prof. Albert: A constitutional amendment, 
properly understood, is an authoritative 
change to higher law that corrects, 
elaborates, reforms, or restores the 
meaning of the constitution consistent with 
its existing framework and fundamental 
presuppositions. An amendment has 
one overriding feature that matters more 
than all others: the scope of the change 
introduced to the constitution. An amended 
constitution must remain coherent and 
consistent with the  pre-amendment 
constitution. An amendment—in order to 
be an amendment—must continue the 
constitution-making project in line with the 
existing design of the constitution, entail 
unbroken unity with the constitution being 
amended, and never push the boundaries 
of the constitution any further than its 
outermostlimits. In contrast, a constitutional 
dismemberment is a constitutional change 
that is incompatible with the existing 
framework of the constitution. It entails a 
fundamental transformation of one or more 
of the constitutions core commitments, 
whether its identity, fundamental rights, 
or basic structure. А constitutional 
dismemberment may therefore be 
understood as removing the core from the 
constitution, destroying one or more of its 
essential features, and pursuing a purpose 
that conflicts with the constitution’s mission. 
A constitutional amendment does not go 
nearly as far as that because, properly 
defined, it keeps the altered constitution 
coherent with its prechange identity, rights, 
and structure. To use a rough shorthand, 
a constitutional dismemberment seeks to 
unmake the existing constitution by setting 
the constitution and the country on a new 
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course. 


The AAL Magazine: The United States 
Constitution is the world's oldest codified 
constitution and also one of the world's 
most difficult to amend. Does this raise 
any special challenges for the country? 


Prof. Albert: The United States has an 
18th-century constitution that no longer 
reflects the values of many Americans. 
If it were possible to amend the US 
Constitution, Americans could simply 
update their constitution with one or 
more — constitutional amendments. 
But the US Constitution is virtually 
unamendable today because of the 
constitution’s extraordinarily high 
supermajorities required for amendment 
in the sharply divided present political 
context. Americans now find themselves 
trapped in a constitutional straitjacket, 
unable to break free from their 1787 
constitution. There is a solution to the 
problem of constitutional stasis in the 
United States: Americans should write 
an altogether new constitution. Writing 
a new American constitution would 
not be unprecedented in the United 
States. The fifty states have written 
and rewritten their own constitution on 
many occasions, roughly 150 times. 
And the US Constitution was itself the 
product of a new constitution-making 
process to get rid of the country’s first 
constitution. The first constitution was 
the Articles of Confederation. Written 
in 1777, it had an onerous amendment 
rule—more difficult even than what the 
US Constitution requires. The Articles of 
Confederation were amendable only with 
the unanimous consent of the each of the 
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thirteen states. Almost as soon as the Articles of Confederation came into force, there 
were efforts to amend it. But every single amendment proposal failed. The unanimity 
requirement just proved much too difficult. Faced with this unamendable constitution 
in 1787, the Philadelphia Constitution scrapped the Articles of Confederation and 
wrote an altogether new constitution—the one that still exists today. So, there is an 
American precedent for replacing the US constitution and starting anew. America’s 
founding framers abandoned the country’s first constitution. This present generation 
should abandon America's second constitution and build itself a third. в 
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Exhuming Dicey — The Doctrine of Parliamenta 


Sovereignty and its relevance to the Hybric 
Constitution of Sri Гапка! 


eylon has been a British colony for more than 150 years and received its 
independence in 1948, but remained a British dominion. Ceylon broke its colonial 
umbilical cord in 1972 and got it separated entirely from the yoke of British supremacy 
over its political and judicial affairs when it enacted an autochthonous constitution in 
1972 thus became a fully-fledged Republic. However the British parliamentary tradition 
has had a profound influence on the Sri Lankan political and constitutional landscape 
and the avatar of Dicey could be seen rising from the well of the Parliament on issues 
concerning the affairs of the Parliament and in some cases a clear clash could be seen 
between the Judiciary and the Parliament. 
1. This article is a revised version of the writers article in the Daily Financial Times. Srinath Fernando Parliamentary 
Sovereignty – A restatement Daily Financial Times https://www.ft.Ik/article/115589/Parliamentary-sovereignty:-A- 


restatement accessed 9 September 2021. 
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Since independence, the Parliament of Sri 
Lanka has been fashioned under the rules and 
regulations that governed the conduct of British 
Parliament.” Parliamentary procedure and 
conventions were heavily inspired by the Sir 
Erskins May s Å Treatise on the Law, Privileges, 
Proceedings, and Usage of Parliament’ which 
has undergone many revisions over the years. 
According to British Parliamentary tradition, 
the doctrine of parliamentary sovereignty is the 
cornerstone of the British Constitution. Britain 
does not have a written Constitution but is 
governed by statute laws and by Parliamentary 
conventions and precedents accumulated 
over centuries. The doctrine of parliamentary 
sovereignty holds that (1) parliament is the 
supreme law making body (11) no parliament 
is bound by a predecessor, or bind a successor 
and (11) no person can challenge the validity 
of an Act of Parliament as described by A.V. 
Dicey (1915) in his seminal work ‘Introduction 
to the Study of the Law of the Constitution’. 
Sir Leslie Stephen said in his book ‘Science of 
Ethics’ (1882) that the British Parliament can 
pass any law whatsoever and that it could even 
pass a law ‘ordering the death of all blue-eyed 
babies’. 

Sir Ivor Jennings (1959) went a little further 
and said that British Parliament could pass 
legislation prohibiting smoking on the streets of 
Paris, France.* This meant no French nationals 
would obey the British law but retuning British 
nationals could be prosecuted in UK. The 
British Parliament has all these legal rights but 
politically itis highly unlikely that 1t would pass 


2. Ceylon (Constitution) Order In Council , https://www. 
lawnet.gov.lk/ceylon-constitution-order-in-council-3/ 
accesed 11 Sepember 2021 


3. Thomas Erskin May, A Treatise on the Law, Privileges, 
Proceedings, and Usage of Parliament W. Clowes, 1893 


4. Sir Ivor Jennings, Law and the Constitution, 3rd 
Ed., University Press London, 1942, p.149 
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such obnoxious and draconian legislation. As 
Sir Leslie says: "If a legislature decided that 
all blue-eyed babies should be murdered, the 
preservation of blue-eyed babies would be 
illegal; but legislature must go mad before 
they could pass such a law, and subjects (the 
citizens) be idiotic before they could submit 
to it.” The British courts have no jurisdiction 
to challenge the validity of any laws passed 
by Parliament. There is a doctrine called 
‘Enrolled bill rule’ under which once a bill 
has been passed and signed into law, the 
Judiciary assumes that all rules of procedure 
have been complied with by the Legislature. 
All these meant to illustrate the supremacy of 
Parliamentary sovereignty in Britain. These 
views too have been interpreted in Sri Lanka 
in order to justify certain policies of the 
successive governments. However, political 
logic on the British systems changed entirely 
ш 1972. 


Judicial Review of Legislation under 
1972 Constitution. 


Sri Lanka (rather, Ceylon then) repudiated the 
British dominion by adopting a Republican 
Constitution and severed all links with British 
colonial rule. The written Constitution was 
adopted by a Constitutional Assembly and 
thereafter the Constitution was held to be the 
supreme law of the land. The supremacy of 
the Constitutional order thus came into being. 
The 1972 Republican Constitution provided 
a special procedure for challenging the bills 
when placed in the Order Book. The concept 
that Parliament can pass any law under 
British system was diluted by the supremacy 
of the Constitutional order and the rights 
of citizens to challenge the bills and seek 


5. Sir Leslie Stephens, Science of Ethics, Smith Elder and 
Co., 1882, p. 143 
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judicial intervention. The then Constitutional 
Court had an onerous duty of interpreting 
the bills and to provide judicial decisions on 
whether bills are consistent or inconsistent 
with the provisions of the Constitution. This 
was pre enactment judicial review and ex post 
facto judicial review had been done away 
with the Republican constitution. The 1978 
hybrid Constitution — adopted along the lines 
of British, American and French model, too 
provided a provision on pre enactment judicial 
review of bills and the constitution empowers 
the Supreme Court of Sri Lanka to check the 
validity or the constitutionality of the bills 
challenged beforeit. Judicialreview underscores 
the importance of preserving supremacy of the 
Constitution, not really the supremacy of the 
Parliament. What it means is that doctrine of 
separation of powers requires that each branch 
will have to strictly observe the Constitutional 
requirements. There may be practical hiccups 
in construing meaning of particular words, but 
it would be futile to assume that a Constitution 
would provide every step a citizen or a public 
official should follow.(For example, if the 
constitution says a petition should be addressed 
to the Chief Justice ‘clearly,’ this means that it 
has to be written on a white paper with black 
ink. One could argue that the dichotomy of that 
would be to write a petition in white on a black 
background and this could also be accepted so 
long as the petition has been ‘written clearly’ 
either in black or blue. It would be unreasonable 
to expect the Constitution to provide words 
giving meaning to the technical issues. There 
has never been a precedent of anyone having 
submitted a petition written in white color on 
a black background. What is important is that 
each branch must prudently comply with the 
constitutional requirements. 

Judicial review is meant to balance the excessive 
powers; the Executive may exercise over the 
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rights of citizens through its Parliamentary 
representations. If there 15 excessive 
Parliamentary power, the Executive tends to 
exploit the situation for its own advantage. 
The only remedy left is to seek judicial 
intervention by invoking the provisions of 
the Constitution. 


The brave citizens - who have the country 
and the welfare of the people at heart - are 
always at the forefront of defending the rights 
of citizens. On many occasions the citizens 
have won their rights. There has been an 
occasion where a Court of Appeal judgment 
given in favor of late Prime Minister 
Sirimavo Bandaranaike was annulled by an 
act of parliament which was widely seen 
as an act of revenge or a political vendetta 
against her. This exercise has had its origin 
and inspiration derived from the UK’s War 
Damages Act of 1956° nullifying the effect 
of the judgment in Lord Advocate v. Burma 
Oil Company.’ 


1978 Hybrid Constitution — Office of 
the Executive President 


When the United National Party UNP came 
to power in 1977, it had a massive mandate 
from the people. Over 80% of the registered 
voters took part in the election and this was a 
record in our political history. It was a clear 
protest vote against the repressive measures 
and economic hardships people had to endure 
under the United Front Government led by 
the first woman Prime Minister of Ceylon/ 
Sri Lanka, late Mrs. Sirimavo Bandaranaike 


6. UK Parliament Hansard, https://api.parliament.uk/ 
historic-hansard/lords/1965/mar/25/war-damage-bill- 1 
accessed 23 September 2021 

7. Burmah Oil Company Ltd v Lord Advocate [1965] 
AC 75 


and its short-sighted economic policies. The 
UNP government then took advantage of the 
situation and adopted a new Constitution and 
got it passed with its steamer roller majority 
in Parliament. The drafting exercise had been 
confined to three legal experts and the people’s 
participation was non-existent. It was widely 
believed to be a brainchild of late President J.R. 
Jayewardene. The mandate the UNP received 
at the election, the economic situation, and the 
demands of the people at the time had to be 
met by the UNP Government expeditiously 
and it required full legislative power to turn the 
economy around, which had been stagnant for 
years. The UNP let loose the slogan “Let the 
robber barons come’ and opened the sluice gates 
of the stagnant economy for all and sundry. 
Everything was up for grabs and capitalist had 
field days in Sri Lanka. The constitution with 
an Office of the Executive President was to 
push through draconian legislation to meet the 
economic situation of the country. 


Directive Principles of State Policy 


The Constitution had a chapter on the Directive 
Principles of State Policy where the Government 
is required to serve as guidelines for the 
establishment of a free and just society. The 
Directive principles enumerate the following; 

27. (1) The Directive Principles of State 
Policy herein contained shall guide Parliament, 
the President and the Cabinet of Ministers in 
the enactment of laws and the governance of 
Sri Lanka for the establishment of a just and 
free society. (2) Democratic Socialist Society, 
the objectives of which include — (a) the full 
realization of the fundamental rights and 
freedoms of all persons; (b) of by securing 
and protecting as effectively as it may, a social 
order in which justice (social, economic and 
political) shall guide all the institutions of 
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the national life; (c) the realization by all 
citizens of an adequate standard of living 
for themselves and their families, including 
adequate food, clothing and housing, 
the continuous improvement of living 
conditions and the full enjoyment of leisure 
and social and cultural opportunities; (d) 
the rapid development of the whole country 
by means of public and private economic 
activity and by laws prescribing such 
planning and controls as may be expedient 
for directing and coordinating such public 
and private economic activity towards 
social objectives and the public weal; (e) the 
equitable distribution among all citizens of 
the material resources of the community and 
the social product, so as best to sub-serve 
the common good; (f) the establishment of 
a just social order in which the means of 
production, distribution and exchange are 
not concentrated and centralized in the State, 
State agencies or in the hands of a privileged 
few, but are dispersed among and owned by, 
all the People of Sri Lanka;”’ 

However the Article 29 of the constitution 
places a fetter or an ouster clause on the part 
of citizens to challenge the policies of the 
Government and it runs counter to the very 
ambit of the meaning of Fundamental Rights 
and Directive Principles. The Article 29 of 
the Constitution says; 

"The provisions of this Chapter do not confer 
or impose legal rights or obligations and 
are not enforceable in any court or tribunal. 
No question of inconsistency with such 
provisions shall be raised in any court or 
tribunal”. The Supreme Court of Sri Lanka 
posits that "Though the right to education has 
not been recognized as a fundamental right 
in the Sri Lankan Constitution, the complete 
eradication of illiteracy and the assurance 
to all persons of the right to universal and 
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equal access to education at all levels have 
been recognized as a directive principle in the 
Constitution. Thus, the Government is obliged 
take into consideration the Directive Principles 
of State Policy when enacting laws and taking 
action regarding governance. In this context, I 
am of the view that it is paramount to give equal 
access to education in order to establish a free 
and just society”* says that Directive Principles 
are not enforceable but they are supplementary 
and complimentary. Justice S. Sharvananda 
in his book Fundamental Rights in Sri Lanka 
articulates that “Although Directive principles 
are expressly made unenforceable, that does 
not affect their importance and relevance. They 
are as important as the fundamental rights of 
an individual. They are relevant considerations 
in the enactment of laws. They represent 
the aspirations of the people in Sri Lanka. 
There is no disharmony between directive 
principles and the fundamental rights as they 
complement each other in aiming at the same 
goal of bringing about a social revolution and 
the establishment of a welfare state. These 
principles are constitutionally binding on the 
State’. 


8. Kirahandi Yeshin Nanduja De Silva and others v. Ministry 
of Education and Others, SC FR Application No. 50/2015 
http://www.supremecourt.lk/images/documents/sc_fr_ 
application_50_2015.pdf accessed 1 October 2021 


Article 27(2) (h) of the Constitution states: “The State is 
pledged to establish in Sri Lanka a democratic socialist 
society, the objectives of which include - ...the complete 
eradication of illiteracy and the assurance to all persons of the 
right to universal and equal access to education at all levels.” 
Article 27(1) states that the Directive Principles of State 
Policy (hereinafter referred to as the ‘Directive Principles’) 
serve to guide the Government when enacting laws and 
indicate the level of governance required to establish a free 
and just society. The effect of Article 27(1) is constrained by 
Article 29 of the Constitution, which explicitly states that 
Article 27 does not impose legal rights or obligations and 
they are not enforceable. 
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The Executive President is the Head of the 
Government and elected by people and 
commands absolute control over virtually 
everything. The power is centered on 
the Executive President. There has been 
criticism leveled at the arbitrary manner in 
which the Executive President exercises 
his prerogative. It 1s widely misinterpreted 
as being his personal motives either to 
consolidate his power or some personal 
issues under the cover of the Office of the 
Executive President. As the Head of State, the 
Executive President exercises control over 
policy, hence it would be unfair to say that 
every action of the President is authoritative 
or arbitrary. He exercises power by virtue of 
the authority vested in the President by the 
Constitution. The fault lies at the Executive 
Presidential system and the manner in which 
the Constitution was drafted. 


There have been abuses even under the 
1972 Constitution and late Prime Minister 
Bandaranaike was stripped of her civic 
rights for seven years. No Constitution 
would guarantee the personal conduct of an 
Executive President and checks and balances 
should be in place in the Constitution check 
the actions of the Executive President. The 
Parliament has the absolute control over 
public finance but the Constitution 1s silent 
over merits over the portfolio of finance 
being held by the President of Sri Lanka. 
If Parliament reigns supreme over public 
finance, then the Executive President cannot 
possibly hold the portfolio of Minister of 
Finance. The Executive President with an 
absolute majority in the Parliament also 
undermines the ambit of the Constitution, 
however it could very well be held in check by 
judicial review and wider public awareness 
of judicial intervention. The brave citizens 


have challenged Appropriation Bills on many 
occasions and the Supreme Court had given 
opinions in favor the petitioners. 


Strong and A Stable Government 


It would also be pertinent to highlight the 
importance of having a strong and a stable 
government. The Executive Presidential system 
was able to maintain strong governments 
for years, however questionable the policies 
of such governments of the day. The most 
important event in Sri Lankan history was 
the defeat of terrorism and this was possible 
because of the Executive Presidential system, 
otherwise the incumbent Government would 
have fallen before the historic war victory 
was achieved. One cannot discount the fact 
the Office of the Executive President enabled 
the then Government to claim victory over 
terrorism because the Executive Presidential 
system provided a stable government. If one 
looks at the Politics of Italy, a prosperous 
economic power, it had produced 62 revolving- 
door governments since the end of World War 
II.” The only feature Sri Lankans witnessed 
during our 73 years post-independence era was 
the enrichment of politicians and their cronies 
and the ever-increasing cost of living with no 
remedy in sight. Yet another argument which 
nullified the requirement of an Executive 
President was the governance of Great Britain 
during the World War II where late Prime 
Minister Sir Winston Churchill provided a 
leadership to a broad alliance of likeminded 
nations to defeat the Nazi terror being a Prime 
Minister with no Executive Power as envisaged 
in the Constitution of Sri Lanka was able to 
command the required powers to provide 
leadership to many nations. 


9. Geovanni Legorano, ‘Letta Government is only Latest 
to to Exit Italys Revolving Door, The Wall Street Journal, 
https://www.wsj.com/articles/SB1000142405270230443410 
4579381351599893402 accessed 12 September 2021 
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The Papal Bull. 


The Directive Principles of State Policy were 
first recognized by the Constitution of the 
Kingdom of Spain and it had been adopted 
based on a Papal Bull from Vatican.'" This 
was then modified and adopted by the 
Constitution of Ireland in 1922. Thus the 
Directive Principles of State Policy has had 
its origin from the Constitution of Ireland. 
The modified transplants of which can 
be seen in Constitution of India and 1978 
Constitution of Sri Lanka. The Catholic 
Clergy in Ireland played a dominant role in 
crafting the Constitution of Ireland." The 
presence of Catholic clergy in the drafting 
committees of the Constitution of Ireland 
has had a profound influence. It paved the 
way to recognize the principles of Catholic 
theology and social justice. The academic 
exposition of late Prof. Juan Linz seems to 
provide a guide post on authoritarianism 
and his article in the Journal of Democracy 
is truly a masterpiece and his writings on 
politics have had a profound influence. 


10. A Lecturer titled “Origins of Our Constitution 
delivered by Hon. Justice Rohinton Nariman, A 
Justice of the Supreme Court of India at Campus 
Law Center Faculty of Law University of Delhi, in 
2013 

11. Prof. Dermot Keogh, “The Catholic Church and 
the Writing of the 1937 Constitution, The History of 
Ireland Magazine, Issue 3 (May/Jun 2005), Volume 
13 
https://www.historyireland.com/20th-century- 
contemporary-history/the-catholic-church-and- 
the-writing-of-the-1937-constitution/ accessed 12 
September 2021 
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Constrained Parliamentarianism in Sri Lanka 


Since the enactment of the Republican constitution in 1972 and the hybrid Presidential system 
in 1978, anew ethos of jurisprudence emerged in Sri Lanka. The Supreme Court had to uphold 
the constitution which 15 a major departure from the Westminster system which the Ceylon 
inherited at the time of Independence. The Supreme Court had to ensure that rights of the 
people which are enshrined in the constitution are upheld such as the Fundamental Rights 
guaranteed in the constitution, independence of the Election Commissioner, Public Service, 
Judiciary and the referenda key and the procedure where in some cases the bills are required to 
be passed by the two thirds majority and in some cases both the two thirds and by a referendum. 
A strange feature in Sri Lankan constitution is even the constitutional amendment bill with a 
direct impact on fundamental rights of people could be passed by the special majority and by 
a referendum. However Governments have avoided going before the people as it is a costly 
exercise. There has been only one referendum in Sri Lanka which was a very unpopular and 
repugnant piece of constitutional amendment which extended the life of the parliament in 1982 
thus securing a mandate which had been given in 1977. The then Government of late Mr. J. К. 
Jayewardene, fearful of losing the parliamentary majority, went ahead with the referendum in 
an effort to win the majority by 50 plus I vote to retain 5/6th majority in the Parliament — an 
unprecedented move to scuttle democracy in Sri Lanka. Йй 





The American Declaration of Independence in Philadelphia Pennsylvania coincided with the 


joining of 13 States which were at war with the Kingdom of Great Britain regarded themselves as 
thirteen independent sovereign states and pledged themselves that they were no longer under British 
rule. The United States Constitution is a federal constitution consists of 50 states with their own 
State constitutions. The President of the United States is the Head of the Executive Branch of the 
American Government. The Legislature consists of two Chambers of Congress, the Senate and the 
House of Representatives. There is a strict separation of powers under the US Constitution where 
the Cabinet of Ministers are picked directly from the ordinary people — of course with a good track 
record in the society — unlike in most other democracies where the Cabinet of Ministers is appointed 
from among the Members of Parliament. In the case of the appointment of former Secretary of State 


John Kerry, he had to resign from his Senate seat to become the Secretary of State. Americans had 
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the benefit of writing numerous state constitutions 
and pushed through various amendments to these 
constitutions over a long period of time stretching 


over two centuries, which can draw no parallel 


from the world hence it is exceptional by global 
standards. The U.S constitution is also considered 
the most difficult constitution to amend as it 
requires an amendment to be proposed either by 
the Congress with a two-thirds majority vote in 
both the House of Representatives and the Senate 
or by a constitutional convention called for by 
two-thirds of the State legislatures. This process 
is a politically charged process and requires mass 
mobilization of political party activism and opinion 
and given the current extent and reach of the U.S 
media it is highly unlikely that any political party 
would invest time on a process where outcome 
is unpredictable. The U.S society has undergone 
tremendous changes since adoption of the 
constitution hence, there has to be a new political 
ethos demanding an amendment in line with the 
American economic triumph and the global issues 
that confront America especially on the need 
to take immediate actions to counter the global 
terrorism and the threat from China. The President 
of the U.S must have special war powers to deal 
with a conflict that would end up using nuclear 
arms where the U.S military require sanction from 
the President. Prior to sanctioning a nuclear attack, 
the President must have a strategy within minutes, 
and Congressional bickering would certainly not 
help America survive when it is under threat from 
global powers. American political, economic 
and military muscle is truly exceptional. Hence 
exceptions are required to deal with exceptional 
threats. The Law must be clear for a nuclear attack. 
President and the National Security Council must 
have the constitutional sanction to launch a nuclear 
attack. The era of hypersonic missiles has dawned 
as such holistic approach to the executive powers 
of the President and the War Powers Act must also 
gather hypersonic speed. 
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The powers of the Judiciary are enumerated in 
the constitution and have the power to strike 
down any legislation if it does not comply with 
the requirements of the constitution. Whereas in 
Sri Lanka a citizen can challenge a bill before 
the expiry of 14 days of it being presented 
in the order paper of the Parliament. This 1s 
‘pre-enactment judicial review’ 
of legislation. Once the bill is passed there is 
no judicial review. However, in the US, a bill 
can be challenged at any given time ex post 


known as 


facto — often when a case is being heard by the 
Supreme Court and if the Supreme Court is of 
the view that the legislation 15 against the letter 
and spirit of the US constitution it could strike 
down an Act of Congress as being repugnant 
to the values enshrined in the US constitution. 
The US Supreme Court would often look into 
the meaning of the text of the legislation and 
verify if the legislative objectives go against the 
intention of the Framers of the US constitution. 
The philosophy of constitutionalism and 
constitutional theory in US has always been 
contentious and will remain so for many 
centuries. The power of Judiciary to strike 
down Acts of Congress elected by people has 
generated much debate and controversy as to its 
legitimacy. The controversy emanates from the 
case Marbury v Madison decided in 1803 which 
is still being critiqued by the legal scholars. 
A notable case in US constitutional law is 
12 where the owner 
of Lockner Home Bakery, Joseph Lochner 
claimed that the Bakeshop Act of 1895 enacted 
by the Legislature of the State of New York was 
unconstitutional. The Bakeshop Act regulated 


the Lockner v. New Yor 


health and working conditions in bakeries and 
prohibited employees from working 10 hours 
per day or 60 hours per week. Lochner was 
indicted on a charge that he had violated the law 
by allowing bakers to work more than 10 hours 


12. Lochner v. New York, 198 U.S. 45 (1905) 


The Anglo-American Lawyer, January 2022 - 17 


Vol. I, No 1, January, 2022 


per day and more than the aggregate of 60 hours 
per week stipulated by the law. Lochner appealed 
his conviction and moved the Supreme Court of 
the United States seeking relief. 


The averments of Lochner’s appeal were based on 
the Fourteenth Amendment to the US constitution 
which states that “...nor shall any State deprive 
any person of life, liberty, or property, without due 
process of law.” In a string of cases, the Supreme 
Court established that the Due Process Clause 
— as enshrined in both the Fifth and Fourteenth 
Amendments — is a fetter and limitation on the type 
of control that the government may exercise over 
individuals. Although that interpretation of the due 
process clause has undergone some criticism, the 
issue had become firmly entrenched in American 
jurisprudence by the end of the 19th century. 
Lochner argued that the right to contract freely was 
one of the rights encompassed by substantive due 
process. Democracy is the rule by the majority. By 
allowing the majority rule and minority interests 
could be diluted and this would result in an injustice 
to the minorities. The Constitution often protects 
the rights of individuals and hence the Constitution 
could be described as being a ‘counter-majoritarian’ 
document. John Hart Ely, a Professor of Law at 
Yale, has argued in his seminal book Democracy 
and Distrust that, “The constitution, has proceeded 
from the sensible assumption that an effective 
majority will not unreasonably threaten its own 
rights, and has sought to assure that such a majority 
not systematically treat others less well than it 
treats itself. It has done so by structuring decision 
processes at all levels in an attempt to ensure, first, 
that everyone’s interests will be represented when 
decisions are made, and second, that the application 
of those decisions will not be manipulated so as to 
reintroduce in practice the sort of discrimination 
that is impermissible in theory.” There have been 


major controversies emanating from the political 
13. John Heart Ely, Democracy and Distrust A theory of 
Judicial Review, Harvard University Press 2002, p.100 
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system of the United States and that of most other 
developed democracies whose constitutions are 
framed along the lines of UK Westminster style 
parliamentary democracy. 

In the US the controversies revolve around 
the increased power of the upper house, the 
Senate, judicial supremacy attributed to the 
powers exercised by the US Supreme Court, the 
separation of powers between the legislature 
and the executive, and the dominant political 
characteristics of two main parties namely 
The United 
States is one of the world»s developed liberal 
democracies where minor political parties have 
the least political influence. However the group 
interest and power of lobbying and the ‘talk and 
walk’ of the money have corrupted the ideals of 


Democrats and Republicans. 


the American government. There are organized 
political interest groups lobbying for legislative 
outcomes in favor of the corporate objectives 
or special interest groups such as Farm Lobby, 
Gun Lobby, Pharmaceuticals, Immigration, US 
Chamber of Commerce, Labour Unions and the 
powerful Industrial organizations with financial 
resources to change the outcome of elections 
by funding candidates most favored who would 
protect the interests of such organizations. 
This 1s somewhat akin to the anti-Sri Lanka 
lobby in some Western countries where they 
fund political campaigns and candidates who 
would promote the interest of Tamil refugees 
and immigrants in these countries in an effort 
to promote their own interests through these 
candidates. This 1s perfectly legal as it is more to 
do with public affairs, media freedom, power of 
communication and persuasion plays a crucial 
role in shaping public opinion. In the US there 
are thousands of media organizations, political 
consultants, lobbyists and journalists both print 
and electronic and it is a profession endorsed by 
the Constitution. In fact the American political 
process does promote the culture of public 


communications, public discourse among political 
groups and the adversarial political process where 
candidates are supposed to appear on live TV 
debates streamed across the globe, as is the case 
with the election of the President of the United 
States. Before he is appointed he has to appear 
on many TV debates and people are given an 
opportunity to gauge the suitability of the person 
whom they are going to elect. This is democracy 
at play. No candidate can avoid the public debates 
and it is considered extremely vital in the American 
political process to gauge his leadership qualities 
and the policies envisaged in his party manifesto 
and how he would achieve them. This is also a 
test to check the credibility of the person whether 
he could truly deliver his promises and how he 
would do it. This process is also emulated by other 
countries where people believe in the freedom of 
expression. In the American federalism there is a 
clear demarcation of the functions of the American 
Government at Federal level and at State level. 

This devolution of functions is referred to as 
“federalism”. The federal government is very 
strong, with much power over the States however 
its functions are limited to the powers enumerated 
in the Constitution. Powers which have not been 
delegated to the Federal government or prohibited 
to the States are reserved to the states or to the 
people. The enumerated powers — such as collection 
of taxes and provide for the common defence and 
general welfare of the US — have been interpreted 
very broadly as such under the “supremacy clause’ 
of the constitution, the federal law is supreme over 
State law. The Constitution also limits the powers 
of the States in relation to one another. Because 
the Congress has been given the power to regulate 
interstate commerce, the States are constrained 
in their ability to regulate or tax such commerce 
between them. Under the constitution’s ‘privileges 
and immunities clause’ all citizens must be treated 
equally wherever and whenever he/she visits 
other States and discrimination is prohibited. The 
foreign policy, declaration of war and international 
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treaty negotiations falls within the domain of 
the President and the Executive. There has been 
a precedent in the US judiciary named as Baker 
v. Carr dictum that one cannot bring a case 
against a matter involving an issue with US. 
National Security and Foreign Policy as the text 
of the US constitution gives certain departments 
of the government to make decisions which 
cannot be challenged before the judiciary. This 
is also called the Political Question Doctrine. 
According to War Powers Act the president 
is required to notify congress within 48 hours 
of committing American forces overseas and 
forbids them from remaining for more than 60 
days, with a further 30-day withdrawal period, 
without congressional authorization for use of 
military force (AUMF) or a declaration of war 
by the United States. The 200 plus years of 
US constitutional functions and the shaping of 
American polity has produced a huge corpus of 
literature on the subject. 
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The Americans celebrate Independence Day on 
04th July with much fanfare. The celebration is 
an annual exposition of the American dream of 
realizing the meaning of ‘Life, Liberty and the 
pursuit of Happiness’ which is declared in the 
first article of the Declaration of Independence. 
The Constitution of the United States is one of 
the key documents which had a significant impact 
on the humanity. It survived for 200 plus years 
and is the oldest written Constitution. There have 
been written Charters of Rights such as Magna 
Carter of Great Britain and the French Declaration 
of Freedoms but the American Constitution is 
unique and it offers a comprehensive account of 
the method of governance and rights and liberties 
of the subjects. It has had an enormous impact on 
the American way of life. Its influence all over the 
world is phenomenal. Americans give primacy 
and preeminence to the rights and liberties 
enumerated in the Constitution and the American 
way of life is shaped on the Constitutional ethos. 
The Institutions of the U.S. Government are 
bound to honor and ensure that the constitutional 
guarantees of the citizens are upheld. The Rule of 
Law in the U.S 15 an important criterion unlike 
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in other democracies where there is less or no 
regard for the rule of law. The U.S Citizens are 
educated on their rights and liberties whereas 
in other countries the citizen participation 1s 
very minimal in governance hence the citizens 
are not as educated in the values enumerated 
in the Constitution as they should ideally be. 
When there is a patent absence of education 
on the rights and duties of a citizen, the rulers 
would then be able to manipulate and control 
the minds of the citizens through propaganda 
and media. The unsuspecting citizen would 
buckle under the continuous bombardment of 
ideas forcefully dished out through media and 
find it difficult to separate ‘wheat from chaff’. 
In the U.S., constitutional values would surface 
in any public discourse because constitutional 
ideas are heavily embedded and inculcated in 
the minds of citizens. 


Influence of the U.S Constitution in other 
constitutional democracies 


Though there has been some academic 
research on the declining influence of the U.S 


constitutionalism in other democracies around 
the world but the basic tenets of democracy and 
constitutionalism cannot be eroded. The countries 
which had borrowed or replicated ideas from 
the U.S constitutional values have rather built 
on it or expanded and certainly not rejected the 
constitutional ethos of the American system in 
(оѓо. ' Itis, onthe contrary, increasingly in sync with 
an evolving global consensus on issues concerning 
civil and political rights. The U.S foreign policy is 
very much anchored towards human right situation 
of other countries and has very closely monitored 
the rule of law and the respect for human rights 
and civil liberties.!° 

The progressive constitutionalism in South Africa 
for instance has innovative features borrowed from 
the U.S constitutional jurisprudence. The U.S Cases 
have been cited by the Supreme Courts around the 
world especially in the British Commonwealth 
member countries. Even the Supreme Court of 
Argentina had quoted U.S case law.'® This has 
not happened just yesterday but from the time 
U.S Supreme Court began to adjudicate disputes 
arising from the American federal system. In 
India, there have been more citations of U.S Case 
Law than perhaps in any other Court in the World. 
There has been an academic critique by Prof 
Davis S Law and Prof. Mila Versteeg in the New 
York University Law Review on the ‘declining 
influence’ of U.S Constitution around the world." 
They have undertaken empirical studies on the 
evolution of other constitutions along the lines of 
U.S Constitution. However the study is confined 


14. Sujith Choudhry, Migration of Constitutional Ideas, 
Cambridge University Press 2007, 

15. Statement by Hon. Antony Blinken, Secretary of State 
24 February 2021, https://www.state.gov/putting-human- 
rights-at-the-center-of-u-s-foreign-policy/ Accessed 7 
September 2021 

16. Sydney В Jacoby, Book Review on Argentine 
Law: The Judicial the 
Maintenance of the Federal System and the Preservation 
of Individual Rights. By Santos P. Amadeo Published by 
Colombia University Press, The University of Chicago Law 
Review, 1944, 

17.SydneyBJacoby, BookReviewon ArgentineConstitutional 
Law: The Judicial Function in the Maintenance of the Federal 
System and the Preservation of Individual Rights. By Santos 
Р. Amadeo Published by Colombia University Press, The 
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to certain rights adopted by other countries such 
as adoption of the equality rights, separation 
of Church and the State, affirmative action, 
prohibition of death penalty, prisoners’ rights, 
and consumer rights, prohibition of genocide / 
crimes against humanity, protection of the unborn 
fetuses and the right to bear arms are among the 
few. The caption of the research is somewhat 
misleading because the authors have named it as 
‘declining influence’ this would tend to convey 
a convoluted message. There are around 193 
countries in the world only a few countries do 
not possess a written constitution. This writer 
is of the view that U.S constitutional ethos has 
reached the entire world in numerous ways and 
to say that it is ‘declining’ is misconceived and 
inapposite. If all of them are members of the 
United Nations and have accepted the values 
of the UN, the title of the research done by 
Professors Laws and Versteege, would be to a 
certain extent misleading though they have done 
an excellent academic research worth building 
upon by other scholars. The issue is the title 
‘declining influence’ which is a political matter 
but research is purely constitutional law issues. 
This writer looks at the subject not really from the 
constitutional law sense alone but the profound 
impact the American political literature had on 
the world across over two centuries. The impact, 
of the American political arguments, scholarly 
debates, ideas oral arguments of the counsels 
in the Supreme Courts, and theories, has had a 
profound influence in the way political discourse 
of other countries were shaped. What U.S 
Constitution tries to promote are more or less 
the same ethos over which the United Nations 
was founded.'* The constitutional provisions 
are open ended and can be given twisted 
interpretations. Each member of the United 
Nations endorsed the Universal Declaration of 
Human Rights - UDHR and one cannot deny 
University of Chicago Law Review, 1944, https://www. 
nyulawreview.org/issues/volume-87-number-3/the- 
declining-influence-of-the-united-states-constitution/ 
accessed 7th September 2021 

18. UN Charter full text. The Preamble to the Charter 
says inter alia, sasy We the people of the UN determined, 
to save succeeding generations from the scourge of war, 
which twice in our lifetime has brought untold sorrow to 
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the fact that intellectual impulses that brought to 
bear on the drafting exercise of the UDHR must 
surely have been inspired and drawn from the 
U.S constitutionalism and from the vast corpus 
of jurisprudential literature originates from U.S, 
U.K and other liberal societies. UDHR too has 
been diffused into other conventions on social and 
economic rights. The Anglo-American political 
debates cannot draw margins as both sides across 
the Atlantic had contributed їп some way or other to 
the discourse. Dr. Michael Arnheim has articulated 
this in ample measure in his book The Anglo- 
American Law — Å Comparison å comprehensive 
account of the Anglo-American legal heritage and 
the shared values. 

There is a serious debate in the U.S over 
constitutional interpretation whether the Supreme 
Court should rely on the original meaning of the 
drafters who are long dead or whether 1t should 
take into account the literal meaning of the text 
and take cognizance of the current realities and 
necessities of the society. The U.S Constitution 
does not envisage an Air Force, or paper currency. 
How then U.S has the largest reserves of paper 
currency and the biggest Air Force in the world. 
Prof. Thomas E. Baker poses a pertinent question. 
‘Does the requirement that the President be a 
“natural born citizen’ exclude anyone delivered by 
a Caesarean section? Does the use of the masculine 
pronoun “he” in Article II mean that only males 
can serve as President?”.'” Prof. John Hart Ely, 
a celebrated law professor at Yale, did emphasis 
that when adjudicating disputes, the U.S Supreme 
Court "should confine themselves to enforcing 
values or norms that are stated or very clearly 


mankind, and to reaffirm faith in fundamental human rights, 
in the dignity and worth of the human person, in the equal 
rights of men and women and of nations large and small, 
and to establish conditions under which justice and respect 
for the obligations arising from treaties and other sources of 
international law can be maintained, and to promote social 
progress and better standards of life in larger freedom, 
shttps://www.un.org/en/about-us/un-charter/full-text 
accessed 8 September 2021 


19. Thomas E. Baker, ‘Constitutional Theory in a Nutshell; 
William and Mary Bill of Rights Journal, https://scholarship. 
law.wm.edu/wmborj/vol13/iss1/3/ accessed 7 September 
2021 
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implicit in the written Constitution, the latter 
indicating the contrary view that courts should 
go beyond that set of references and enforce 
values or norms that cannot be discovered 
within the four comers of the document. It 
would be a mistake to suggest, though detractors 
sometimes try, that there is any necessary 
correlation between an interpretivist approach 
to constitutional adjudication and political 
conservatism or even what is commonly called 
judicial self-restraint”.* The Right to abortion 
is not enumerated in the Constitution and U.S 
Supreme Court in Roe у Wade’! , had gone 
beyond the text to expound an interpretation. 


Debate over the interpretation of the 
meaning ‘Naturally Born Citizen’ 


The U.S. Constitution enumerates in Article 
II, section 1, that “No person except a natural 
born Citizen, or a Citizen of the United States, 
at the time of the Adoption of this Constitution, 
shall be eligible to the Office of President.” 
This clause poses an interpretative enigma as 
to whether phrase “natural born citizen” poses 
a series of problems for those who believe in 
‘originalism’. Justice Antonio Scalia, known 
as an Originalist, relied on the original public 
meaning of the constitutional text. The notion of 
a “natural born citizen” was a term that did not 
extend to persons, like Senator John McCain, 
who was born outside sovereign territory. 
Senator McCains candidacy as President of the 
U.S, was challenged by a citizen Fred Hollander 
in the District Court of New Hampshire on the 
grounds that by virtue of his birth in the Panama 
Canal Zone-albeit to American parents-is not 
a “natural born Citizen” eligible to hold the 
office of President in terms of Article II, Section 
I of thConstitution. The U.S District Court 
said "the phrase “natural born Citizen” is not 
defined in the Constitution, nor does it appear 


20. John Hart Ely, ‘Constitutional Interpretavism Its 
Allure and Impossibility’ Indiana Law Journal, 1978 
https://core.ac.uk/download/pdf/232674815.pdf 
accessed 7 September 2021 

21. Roe v. Wade, 410 U.S. 113 (1973), 


anywhere else in the document. The phrase has 
thus spawned a largely academic controversy over 
whether it excludes those citizens who acquired 
that status via birth to American parents abroad” .” 
This citizenship issue also had its controversy in 
Sri Lanka. As regards dual nationality, the oath 
of allegiance matters to the U.S. Government it 
includes the commitment to bear arms to defend 
the nation. This oath of allegiance is a binding 
commitment. 


Judicial review of Legislation and 
Administrative Action 


A celebrated treatise Government by Judiciary,” 
by Raoul Berger tried to create an idea of judicial 
supremacy. Berger tried to portray judges from 
Lion under the throne to Lion over the throne. Many 
countries have adopted the Doctrine of Judicial 
Review of Legislation and Administrative and 
Executive Decision and much of the jurisprudence 
is derived from the U.S jurisprudence. The 
Doctrine of the Separation Powers is also derived 
from the U.S legal system though the founder 1s 
the French jurist Montesquieu. One cannot say that 
ideas per se American, but it was a culmination of 
judicial ideas emanating from the British Common 
law system and adoption of unique constitution 
in U.S. The Anglo-American jurisprudence is 
inextricably linked and hence migration of original 
constitutional ideas cannot possibly have a clear 
demarcation. Nevertheless, the migration of U.S 
constitutional ethos and jurisprudence is clearly 
visible in the many judgments of the Supreme 
Courts world over. The U.S influence in foreign 
constitutional making 15 so profound and none can 
deny the huge impact it has had over the years. One 
cannot say it is either ‘rising’ or ‘declining’ that 


22. Hollander v McCain, U.S District Court of the 
District of New Hampshire, https://www.nhd.uscourts. 
gov/sites/default/files/opinions/08/08NH129P.pdf 
accessed 7 September 2021 

23. Raoul Berger, Government by Judiciary, 

2ND Ed., Liberty Fund Indianapolis 1997, http://files. 
libertyfund.org/files/675/0003_Bk.pdf accessed 7 September 
2021 
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would perhaps be impertinent and misplaced, 
and founded on a misconception. 


Foreign students in American Law 
schools 


Thousands of students from all over the world 
have come to study law in the United States. 
The reason being that specialization of law 1s 
absent in their home countries. In the U.S, there 
is a buildup of a huge corpus of jurisprudence 
for more than 200 years. The U.S provides the 
largest amount of law journals in the world. 
The bound volumes of the U.S Supreme Court 
and State Supreme Court reports are found in 
any law school. The Constitutional Law is yet 
another area of specialization which no other 
country can offer except in the United States. 
The American Maritime Case Іам?“ is a series 
of judgments on the maritime law disputes 
which provide a comprehensive analysis of the 
development of the maritime law. The U.S has 
transacted with the world for over 200 years and 
has had a myriad of legal disputes on foreign 
trade. The U.S is a treasure trove of precedents 
on international commerce. The students once 
graduated would return to their home countries 
loaded with U.S constitutional ideas and find 
that their reasoning is far superior to the local 
intellectual dialogues. They would take part 
in constitutional disquisitions and drive their 
reasoning based on what the American law 


schools have imparted. 


24. American Maritime Cases is comprehensive corpus of 
American jurisprudence on maritime case law developed 
over the years. It is published by the American Maritime 
Cases Inc of Baltimore, USA. 
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